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Bickerstaff, Heath, Pollan & Caroom, L.LR

816 Congross Avenue  Sulte 1700 Austin, Texus 78700 (B12) 478-808)  Fax (§12) 8305638 - " www.bickerstalf.com

November 10, 2006
Vig Facsimile and {].5, Mail _ ®) 539@% \:X
NIF; S
Ms. LaDonna Castafiuela NOV 10 200G
Office of the Chief Clerk, MC105 gy '
Texas Commission on Environmental Quality T /);"’

P.O. Box 13087
Austin, Texas 78711-3087

Re:  Application No. 5931 by TXU Mining Company LP ./ g
Dear Ms. Castatiuela:

On behalf of the Brazos River Authority (BRA), I protest the above-referenced application
and request that a contested case hearing be held on the application.

BRA holds the following water nghts: Certificate No. 12-5155 (Possum Kingdom Lake);
Certificate No. 12-5156 (Lake Granbwry); Certificate No. 12-5157 (Lake Whitney); Certificate
No. 12-5158 (Lake Aquilla); Certificate No. 12-5159 (Lake Proctor); Certificate No, 12-5160
(Lake Belton); Certificate No. 12-5161 (Lake Stillbouse Hollow); Certificate No. 12-5162
(Lake Georgetown); Certificate No. 12-5163 (Lake Granger); Certificate No. 12-5164
(Lake Somerville); Certificate No. 12-5165 (Lake Limestone); and Permit No. 29254, (proposed
Allens Creek Reservoir). One or more of these rights may be impaired if the application is granted.
While it is possible that apecial conditions may be included in the permit in order to prevent any such
impairment, BRA must protest the application in order to ensure that its water rights are protected. .

Thank you for your attention to this matter. I request that the Brazos Raver Authority be
placed on all notice lisis 8o that it may receive notice of all further actions with regard to this
application.

ce: Lauralee Vallon
David Wheelock
Brazos River Authonity
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Bickerstaff, Heath, Pollar & Caroom, L.L.P.
A Registered Limited Liability Partnership _

816 Congress Avenue, Sulte 1700
Augtin, Texas 78701-2443
Telephone: (512) 472-8021
hitp://www. bickersiaff.com

The information contained in this facsimileis privileged & confidentinl. It iy intended -
only for the use of the individual or entity named Below. If you have received this
transmigsion in error, please motify us by telephope.collect apd retuin it fo us at the
above address. Thark you. - : S

DATE: November 19, 2006

TELECOPIER COVER S
Fax Number: (512) 320-5638
SEND TO: ‘

LaDonna Castaftuela
Office of the Chuef Clertk,
Texas Commission on Environmentat Quality
239-3300
 239-3311 (Fayx)

FROM: Doug Caroom
TOTAL PAGES INCLUDING COVER SBEET: 2
Bl ORIGINAL WILL FOLLOW VI U.8. MAIL [ oriamiaL WILL NOT FOLLOW

TELECOPIER OPERATOR: | TIME: _ _amipm.

Please contact the fax center at 512-472-8021 if complate FAX is not received. -
MESSAGE: L .

e
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November 10, 2006

Via Facsimile and U.S. Mail ‘ Y D

Ms. LaDonna Castafiuela
Office of the Chief Clerk, MC105 By i
Texas Commission on Environmental Quality
P.O. Box 13087 , ;
Austin, Texas 78711-3087 J><

Re:  Application No.’5931 by TXU Mining Company LP //;Z;)
Dear Ms. Castaiiuela: ’

On behalf of the Brazos River Authority (BRA), I protest the above-referenced application
and request that a contested case hearing be held on the application.

BRA holds the following water rights: Certificate No. 12-5155 (Possum Kingdom Lake);
Certificate No. 12-5156 (Lake Granbury); Certificate No. 12-5157 (Lake Whitney); Certificate
No. 12-5158 (Lake Aquilla); Certificate No. 12-5159 (Lake Proctor); Certificate No. 12-5160
(Lake Belton); Certificate No. 12-5161 (Lake Stillhouse Hollow); Certificate No. 12-5162
(Lake Georgetown), Certificate No. 12-5163 (Lake Granger); Certificate No. 12-5164
(Lake Somerville); Certificate No. 12-5165 (Lake Limestone); and Permit No. 2925A (proposed
Allens Creek Reservoir). One or more of these rights may be impaired if the application is granted.
While it is possible that special conditions may be included in the permit in order to prevent any such
impairment, BRA must protest the application in order to ensure that its water rights are protected.

Thank you for your attention to this matter. I request that the Brazos River Authority be
placed on all notice lists so that it may receive notice of all further actions with regard to this
application.

Sificerely, ey
{?_‘w}\ﬁ /’ﬁ’/’]
fwn‘,(‘_é@? /’ﬁ’@ Wﬁﬁ;«

Douglas &7 Caroom

ce: Lauralee Vallon
David Wheelock
Brazos River Authority

o
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MICHAEL J. DOV A CAROLYN AHRENS
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T PaDonaa Castaiuela, Chiel Clerk Q
Oftice of the Chiel Clork 2o :
o . o , 3
Fevas Comnusston oo Environmental Quality ig-
£
FAx: (5170892331 Rt 338
Sz
FRON Ly Borseh ) S“'
. - , o
For Teod B0 Werkentiun, I, il
RE: Hearine Request ol Pow Chemical Company regarding Application No. 12-593 1

ol TNL Munnge Company L ("TXUY)

Dair.. Decermber -1 2000
]
PAGKS. oo nmcluding this age)

MESSAGE: An orcanal will be ol delivered to your oflice on Tuesday, December 5, 20006,

INFIDENTIALHY NO'TICE

Fhe doctments accon slecae cenpy e ssion contan - contidential infarmution belanging woihe sender which gy
legally prodepad The v aanon e mtended « - Lorihe use ol the individual(s) or entity (jes) named above 11 you are wot the
mtended ecqient, you o ceehy ot tae L dagelugare, copyiny, distibution o the aking ol any action in reliance an the
content o thes whvcop. o alormadion s stocss profubided  1E yoo have eesived this teleeapy in error, please immediabely

nouly us v relephone - e tonommol 0o aeal dockiments w s
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» December 4, 2006

LaDonna Castainela VIA FACSIMILE & HAND DELIVIERY

Texas Commission on Environmental Quality (512) 239-3311

Oflice of the Cluel Clerk
12100 Park 35 Circle

‘Building F. First Floor

Austin, Texas 78753

RE:  Hcaring Reguest of The Dow Chemical Company regarding Application No.
12-5931 of TXU Mining Company L.P, (*“'XU™)

Dear Ms. Castainuela:

The Dow Chemical Company (*DOW") submits the following comments and request for
a Contested Cise Hearing regarding the above-referenced application,  Please file-suump the
copy and return 1o the courier for our records. '

Prorestor Information

Paul Bork

1790 Building

The Dow Chemical Company
Midland, M1 48674

¢/o IFred B, Werkenthin, Jr

Booth, Aheens & Werkenthin, P.C
518 Congress Avenue, Suite 1515

[ & T— =
W

Holder of Certificate of Adjudication No. 1253284, as amended.
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LaDonna Castapnela
December 4, 2000
Page 2

Applicant [nformaton:

'

TXU Mining Company L1,
1601 Bryan Street
Dallas, Texas 75201341

Application No. 12-593

Learmg/Public Comment Request

We request a Contested Case Hearimg,
Effectol Broposed Water Right

Under low flow conditions, DOW has difficulty obtaning the water it s entided (o
because reduced flow in the Brazos River allows a salt wedge from the Gult of Mexico to move
upstredm to the vicinity of DOW’s diversion pointg,  Ag a result, any new appropriations or.
expansions of use in upstream water nohis adversely affects DOW's water rights,

TXU has applied for a new Waler Use Permit to divert and use not to exceed 1.000 acre-
feet per year (rom the Brazoy River i Limestone and Robertson Counties.  DOW believes tha
unless special conditions are added that would proteet DOW's diversions during Tow-flow
conditions, that TXU's Water Right will have the potential 10 exasperate DOW's prablems of
obtaining the warer its entitled o durmg low flow conditions. DOW believes that the peomit
conditions should be based on the [lows in the Lower Brazos River, perhaps at the Richmond
mage or the Rosharon gage.

Locaton of Dow's Wager Riahr

e

DOW's water rights are located on the Bracos River in Brazoria County downstream
from TXU's proposed diversion poins.
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Conclusion

DOW (iles these comments and requests that the Texas Commission on Lavironmental
Quality convene a Conrested Case Hearing regarding TXU Mining Company s Application No.

[2-5931.

FBW/ram

H PPaul Bork
1790 Bailding

The Dow Chemical Company

Midland, MI 48674

G5 -

n

Fred B, Werkenthin, Jr,
Attorney for The Dow Chemical Company

VIAEMALL



' , From:iolcd/3ZoUy VEL 4 ZUUU I r.U74 reut
12/04/20l0§; 17 09 FAX 512 473 28;,"1“\-«5 BOOTH AHREN WERKENTHIN = .. ) @oot1/004

S
1) §
. s,

LAW OFFICLES OF (Q/ O
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616 CONGRESS AVENUE, SU(TE 1516 b
AUSTIN, TEXAS 76701.39603 '
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| OPA
To: LaDonna Castaiivcla Chiel Clerk :
| Office of the Chicef Clerk : - DEC 15 2006
Teaas Commission on Covironmental Quality ' '
e Y

TAX: (512) 239.331 1 o Ree: 438V

From: Lynair Borsch
For Fred B. Werkenrhun, Jr,

stol Thie Dow Chemical Compuany regarding Application No, )2+

e REE i Re .
SV3I nt"l“Xl,) Mining Company L.,P. (*“TXU™)
Dart: December 4, 2000 ,‘
Pacis: : L‘/g (including this page)
MUESSAGT Ms. Castafiuela:

Due o a typographical error, please disregard the Mearing Request which
was Faxed earlier this afternoon and aceept this supplemental Hearing Request,

An orginal will be hand delivered to your office Tuesday. December g32

CONFIDENTIALITY NCTICE

The documents accompamying this telecopy wassmission comnin contidential information belongiog o e seader which iy
tesinlly puvileped “The informatiom is iatendea culy o the aae ol the indis ddual(s) oF entity(ied) named ahove 1 you e not the
intended recaptent, you are hereby noglied that any disclosure, copymg, distiibunion or the Giking ol any acion in el on the
contents of dns elecopied mformation o5 siecey prahibied. 11 vou have cecaved this felewopy inerron, please onmedanely
notily us hy wlephong o aange for retum of the onvinal docihments o us

o
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December 4, 2000 ‘ s

Lalonna (":-\.\:l:n'nn;i.l VIA FACSIMILE & HAND DELIVERY
Texas Commission on Lnvitonmenta: Quality S (S12)239-3311 .
Office of the Chiel Ciork ‘
212100 Park. 35.Clreie
Building T, Trest T ooy
Austin, Texas 7R

RE:  Heavng Request of Lhe Dow Chemical Company regarding Application No.
125931 of UXU Muvug Company L.P. (*TXU™)

Dear Ms. Castiniu.

The Dow €l mical Company £“DOW!) submits the following comments and request for
a4 Contested Case Hearing regardin, the above referenced applicaion. Please file-stamp the
copy ind retun to the couner for our secords. f

Pratestor Informanion

Paul Bork

1790 Burdaro:

The Pow Chereal Compans .
Midland, SN ONOT4 ‘ '

o Fred 15 W crkenthin, h

Booth, A& Werkenthin 2.0

S5 Congiose Avenue, Sife 1518

Austin, T'esa 7R7I01

fhwirehaw con

Holder ol v erahicate of Adjudecation No.o 125328, as amended.
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LaDonna Castanuia ,’ 3
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\pplicantInformation

TNXU M Copany 1L P
Fo01 Bryuan Suvet
Dablas, Tesas 75200 3411

Application N 12:5931

Heans #Public Commem Reguest

We pequest . Contested Case Hearing.

B of Proposed Water Right

Lnder fow Low conditions, XOW hag difficulty obtaining the water it is entitled to -
because reduccd Low i the Brazos Kiver allows a salt wedge from the Gulf of Mexico o move
upstream 1o the vaonty of DOW's giversion points.  As a rosull, any new appropriations or
expansions of use o upsiream waier v ohs adversely atfects DOW's water rights.

TXU has apptied for anew Woater Use Permit (o divert and use not to exceed 1,000 acre-
fect per year from toc Brazos River o Limestone and Robertson Counties. DOW believes that
unless special comdiions e added thar would protect DOW's diversions durig low-flow
conditions. that TAU ~ Water Right wall have the potential o exasperate DOW's problems of
obtaining the wate: i1y entitded (0 Jurag low flow conditions, DOW believes that the permit

conditions should be based ou the Tews in the Lower Brazos River, perhaps at the Richmond
gave or the Rocheone gape

Loceon ol Dow s Witer 1ighy

DOW’'s water nghts e focatod on the Brazos River in Brazoria County downstream
from TX s proposed diversion pomts '
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LaDonna Castanuci
December 4, 2006
Page 3

DOW (1les these comments ol requests (hat the Texas Commission on Bnvironmental
Ouality convene a Contested Case The ning regarding TXU Mining Company 's Application No,
125931, :

Very truly yours, l: A {\
. - y o, / "\* A

JRTEN : . 3 5 .
/ . ﬂ /{”': l'/ / ‘1)', g'.\:‘
L HL"’\-J’/ ,'l L ¥ / H
Fred B, Werkenthin, Jre,

Attorney for The Dow Chemical Company

FBW/ram
ce: Paul Bork ' YIAEMAL.
17090 Building, ‘

The Dow Chcnareal Company
Midland, Mi 8074
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December 4, 2000Y ——

LaDonna Castafiuela

Texas Commission on Environmental Quahty
Office of the Chief Clerk

12100 Park 35 Circle

Building F, First Floor

Austin, Texas 78753

RE: Hearing Request of The Dow Chemical Company regarding Application No.
12-5931 of TXU Mining Company L.P. (“TXU”)

Dear Ms. Castafiuela:
, The Dow Chemical Company (“DOW?”) submits the following comments and request for
a Contested Case Hearing regarding the above-referenced application. Please file-stamp the

copy and return to the courier for our records.

Protestor Information

Paul Bork

1790 Building

The Dow Chemical Company
Midland, MI 48674

c/o Fred B. Werkenthin, Jr.

Booth, Ahrens & Werkenthin, P.C.
515 Congress Avenue, Suite 1515
Austin, Texas 78701

fbw @baw.com

Holder of Certificate of Adjudication No. 12-5328, as amended.
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LaDonna Castafiuela
December 4, 2006
Page 2

Applicant Information

TXU Mining Company L.P.
1601 Bryan Street

Dallas, Texas 75201-3411
Appliéation No. 12-5931

Hearing/Public Comment Request

We request a Contested Case Hearing.

Effect of Proposed Water Right

Under low flow conditions, DOW has difficulty obtaining the water it is entitled to
because reduced flow in the Brazos River allows a salt wedge from the Gulf of Mexico to move
upstream to the vicinity of DOW’s diversion points. As a result, any new appropriations or
expansions of use in upstream water rights adversely affects DOW’s water rights.

TXU has applied for a new Water Use Permit to divert and use not to exceed 1,000 acre-
feet per year from the Brazos River in Limestone and Robertson Counties. DOW believes that
unless special conditions are added that would protect DOW’s diversions during low-flow
conditions, that TXU’s Water Right will have the potential to exasperate DOW’s problems of
obtaining the water its entitled to during low flow conditions. DOW believes that the permit
conditions should be based on the flows in the Lower Brazos River, perhaps at the Richmond
gage or the Rosharon gage.

Location of Dow’s Water Right

DOW’s water rights are located on the Brazos River in Brazoria County downstleam
from TXU’s proposed diversion points. :



LaDonna Castafiuela
December 4, 2006
Page 3

Conclusion

DOW files these comments and requests that the Texas Commission on Environmental
" Quality convene a Contested Case Hearing regarding TXU Mining Company’s Application No.

12-5931. '
Very truly yodfs, m e
o Fred B. Werkenthin, Jf.
Attorney for The Dow Chemical Company
FBW/ram
cc:  Paul Bork ‘ ' VIA EMAIL
‘ 1790 Building

The Dow Chemical Company
Midland, MI 48674
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Via Facsimile (51 ,,,,,, 239- 331]) and Repular Mail
JoaDonna-Gastanusia - -
Chief Clexk. c2
TCEQ - MC 204 7
Austin, Texas 787:} 3087 IVIH h
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Dear Ms Castzumela

NRG Texas L.¥

By this letter, 4 (“NRG Texas™) submits the following comments and
requests a contested case hearing regard:ng Application No. 5931 of TXU Mining Company LP.

Protesto; Informativn

- Jason Fluhasty
NRG Texas L]
P.O. Box 47l
Houston, Texas

- 713-795-6209
713-945-7598 (fax)
Jason.Fluharty wnrgenergy.cou:

77210

c/o Carolyn Ahiens

Booth, Ahrens & Werkenthin. ¢ C,
515 Congress Avenue, Suite 1.5
Austin, Texas 78701

(512) 472-3263

(512) 473-2609 (fax)
carolyn(@baw ¢ om

NRG Texas
Houston, Harris
electric energy

1> a Texas limile

partnershlp having its principal place of business’ in
Coun'y, Texas, and .-

engaged. in the business of generating and supplying
NRG Texas has mnrsted greatly in its water supplies, including the water
supplies necessary {or the continued «;.eration of power generation at the W.A. Parish Electric
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Ms. LaDonna Castanue.s
Decembe: 4, 2006
Page 2 of 3

Generating Statior. w: Fort Bend Couiity, Texas. The Parish facility is the largest fossil fuel
power plant by generating capacity in Texas and in the United States. :

NRG Texas owns Certificate of Adjudication No. 12-5320 authorizing diversion and use
of water from a point on the Brazos River in the John T. Edwaxds Grant, Abstract No. 23, in Fort
Bend County. That certificate also auti:orizes use of the bed and banls of Dry Creel to transport
water to Smithers Lake, operated in cor.junction with the Parish facility.

Applicant Information

TXU Mining Company LP
1601 Bryan Street
Dallas, Texus 75201

Notice indicates that Applicant proposes, among other things, to construct and maintain
five permanent on-channel reservoirs on various tributaries in the Brazos River Basia to impound
a total of 1,792.10 acre feet of water. -\pplicant also proposes to appropriate 1,000 acre-feet of

‘state watex from mult.ple diversion puints at the same locations. Information in the application
file available through vour office indicates that state water would be available to satisfy the

requested appropriation only infrequentiy.

Effect of Proposéd Water Right Amendinent

Impoundment and diversion of streamflow in upstream tributaxies, as proposed in
Application No. 5931, will diminish the amount of water available at NRG’s diversion point
authorized w Certilicate of Adjudicaticn No. 12-5320. In the absence of a watermaster or othex
agency edministrat;on of water rights in the Brazos River Basin, the granting of such upstream
water rights with low reliability and un.ertain accounting threatens NRG’s water rights and uses
downstream. Any terruption of dependable water supply for the Parish facility would have
critical adverse impact on NRG Texas = operations and the customers it serves. In these xespects
and others, grantig Application No. 591 would directly affect NRG Texas’s legal rights, duties,
privileges, powet and ewononue mteres’

NRG Texas 15 an affected person with personal justiciable interests in the matters put at
issue by Application No. 5931 that are not common to the general public and has standing to
make this request as contemplated m [+X. WATER CODE ANN. § 5.115 (Vernon 2000 and Supp.
2005) and Rules of the Texas Comu.»sion on Environmental Quality, 30 Tex. ADMIN. CODE
§ 55.256(a) (for determining who 1s an sffected person, all relevant factors should be considered,
including but not hinted to whether the interest claimed is one protected by the law under which
the application wiil ve considered, t.e relationship between the interests claimed and the
application, the likety impact of granti.z the application on the health, safety, and use of property
of the person, the ukely impact of granting the application on use of the umpacted natural
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Ms. LaDonna Castanue.a
December 4, 2006
Page 3 of 3

resource by the person and. for governmental entities, their statutory authority over or interest in
the issues relevant to the application).

Location and Distance of Water Right fromh the Proposed Activity:

NRG Texas’ diversion pomnt 1s approximately 129 river miles downstream of the
conﬂueme of the Navmota and Blam RIVCIS and approximately 200 miles downstream of the

Conditions in Proposed Permut which 1:1ay Satisfy Protestant’s Concerns;

NRG Texas 15 hopeful that the Applicant will come forward with additional infoxmation
and/or modifications to its application that will address the issues outlined above, and is willing
to discuss settlement of its protest with the Applicant at any time. However, in the absence of the
agency’s techntcal teview and a draft permit, if any will be proposed, NRG Texas is not yet able
to propose permit conditions that would satisfy its concems. NRG Texas also must reserve the
right to raise additional 1ssues during the pendency of the application.

Conclusion:
In consideration of the matte:. discussed above, NRG Texas asks that its request for
contested case hearing e granted. '

truly yours

‘v

A | g;//._
Steve Winn, President
NRG Texas LP

Cc: Carolyn Aluens  Booth, Ahrens & Werkenthin

' See also Heat Ener gy Advanced Tech, I+ v West Dallas Coalition for Envtl. Justice, 962 S, W 2d 288 (Tex.
App—Austin 1998, wiit den’d)(the standaic ;egarding affected person does not require that a party show it will
ultimately prevail on the merits, but sumply that it potentially will suffer harm or have a justiciable interest that will
be affected); Texas Rivers [rotection Ass'ny exas Natural Resource Conservation Comm'n, 910 S.W.2d 147, 151
(Tex. App.—Austin ;995 writ den'd) (“the -1ght to participate in proceedings is construed quite liberally to
encourage varying posnts ol view’'
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